


Preliminary Injunction.

1. INTRODUCTION

In this case, Plaintiff Swan Lakers Inc.(Swan Lakers), are disputing the approval
of the Kootenai Lodge condominium subdivision by Lake County. The County approved
defendant-intervenor Milhous Group’s (Milhous) preliminary plat for the subdivision in 2005
and approved an amended preliminary plat in 2006. Lake County conditionally-approved
Milhous Group’s preliminary plat for the conéfruction of a major subdivision on 42 acres of land
at the north end of Swan Lake. Under state and county regulatidns, Milhous is not permitted to
complete the development or to transfer titie to third parties until the county approves a final plat
and it is filed with the clerk and recorder. M.C.A. § 76-3-301 (1). The County has not yet
approved a final plat. Final plat approval is mandatory if the County determines that the
conditions 6f the preliminary plat are met. M.C.A. § 76-3-611. No further public hearing is
required. When final plat is approved Milhous Group will have full authority to proceed with
construction and sell property to third parties. Swan Lakers believe final plat approval will soon
occur and will result in rendering any future relief on the merits of this lawsuit ineffective.
Therefore, under applicable law, the Swan Lakers are requesting injunctive relief.

Swan Lakers have attempted to prevent this situation without ipvolving the Court.

During September, 2006, the Swan Lakers, through counsel, requested that Mithous refrain from
filing the final plat until the dispute between the parties is concluded, in exchange for Swan
Lakers abstaining from filing a motion for preliminary injunction. Those efforts were rebuked.
Mithous is now rapidly proceeding toward final plat approval. The property is being cleared,
roads constructed, and sewer lines installed. Affidavit of Peter Leander 93 . Once Milhous ﬁeets
the conditions of the preliminary plaf, final plat approval will occur shortly thereafter.

The status of the lawsuit is as follows. The parties have filed extensive and
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detailed cross motions for summary judgment on virtually all issues in the case and only the filing
of reply briefs remains to be completed. Final reply briefs are due May 21, 2007; the case will
then be ripe for oral argument and decision by the Court. The County has refused to provide a
timetable for processing the final plat, and has agreed only to give Swan Lakers 10 days advance
notice prior to approving final plat. Affidavit of Peter Leander § 7. The conditions of final plat
approval included a flood plain delineation for Swan Lake, Swan River and Johnson Creck which
Swan Lakers previously believed would take several additional months. However, Lake County
has recently stated that it would not require the final flood plain delineation for Johnson Creek for
final plat approval, making final plat approval likely in the near future. Affidavit of Peter Leander
98. Attached Exhibit A (Email ﬂom County Planner dated May 2, 2007).

Approval of final plat allows Milhous to construct the development and
immediately begin to sell lots to third parties. The property is already advertised in the Big Sky
Journal. Affidavit of Peter Leander 98, Exhibit B. Construction of the project and sale of lots to
third parties would not only defeat the fundamental purpose of this lawsuit, but it would also
potentially entangle third parties who may be necessary parties to a suit that seeks to void the plat
approval upon which their title would be'based. As discussed below, directly applicable
precedent from the Montana Supreme Court requires a preliminary injunction in subdivision cases
to prevent the sale of lots to third parties until the merits of the lawsuit can be resolved. Swan
Lakers’ bases for requesting an injunction pending completion of summary judgment briefing and
a decision on the merits from this Court are set forth below.

II. ARGUMENT

A. STANDARDS FOR ISSUING A PRELIMINARY INJUNCTION.

Under §27-19-201 M.C.A., the Court should issue a preliminary injunction where

one of the following three conditions appear:
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(1)  When it appears that the applicant is entitled to the relief
demanded and the relief or any part of the relief consists in
restraining the commission or continuance of the act
complained of, either for a limited period or perpetually;

(2)  When it appears that the commission or continuance of some act during
the litigation would produce a great or irreparable injury to the applicant;

(3)  When it appears during the litigation that the adverse party is doing or
threatens or is about to do, or is procuring or suffering to be done some act
in violation of the applicant's rights, respecting the subject matter of the
action, and tending to render the judgment ineffectual.

These subsections are disjunctive; findings that satisfy a single subsection are sufficient to issue a
preliminary injunction. Sweet Grass Farms Limited v. Board of County Commissioners, 2000 MT
147 9 27; 300 MT 66, 2P. 3d 825; see also Stark v. Borner, 226 Mont, 356, 735 P.2d 314 (1987).
The underlying purpose of a preliminary injunction is to preserve the status quo between the
parties at the time suit is filed pending resolution on the merits. Porter v. K & S Partnership, 192
Mont. 175, 181, 627 P.2d 836 (1981) “If ei'ther showing is made, then courts are inclined to
issue the preliminary injunction to preserve the status quo pending trial.”) “Status quo” has been
defined as "the last actual, peaceable, noncontested condition which preceded the pending
controversy." Porter, 192 Mont. at 181, 627 P.2d at 839 (quotation and citations omitted); Sweer
Grass Farms, Ltd. 2000 MT 147, at q 28. Here the status quo means that Milhous does not have
final plat, cannot sell property to third parties, and cannot complete his development.
Preservation of the status quo is necessary to insure that if the Court sides with Swan Lakers,
effective relief can be granted.

In addition to preserving the status quo as a general equitable basis, an injunction
should issue under both M.C.A. § 27-19-201 subsections (2) and (3).

B. A FAVORABLE FUTURE DECISION WOULD BE RENDERED
NEFFECTIVE BY ALLOWING FINAL PLAT TO ISSUE.

INEFFECTIVE BY ALLOWING FINAL PLAT 10 5oL 1.

A preliminary injunction is proper when Plaintiff’s rights may be violated and

Brief in Support of Preliminary Injunction Page 4

_—__J




without an injunction, the relief demanded would be rendered ineffective. M.C.A. § 27-19-201
(3). This subsection underscores the equitable premise that the purpose of a preliminary
injunction is to maintain the status quo. Porter v. K & § Partnership, supra. Here, the Swan
Lakers are attempting to protect their neighborhood and environment from serious degradation.
Obviously, once the damage is done, any relief rendered by this lawsuit will be rendered worthless
and ineffective.

Swan Lakers are exercising their right of appeal, granted by the Legislature, to
challenge the approval of the preliminary plat for Kootenai Lodge Subdivision. M.C.A. § 76-3-
625. This right of appeal is further protected by Montana Constitution Article II Section 6, which
provides a fundamental right to petition the government for redress of grievances. In addition,
Swan Lakers contend that the approval of the preliminary plat under the Montana Subdivision and
Platting Act is based on statutes that, as applied herein, also violate other constitutional guarantees
including the right to a clean and healthful environment found in Article IT Section 3 and Article
IX Section 1. All of the rights asserted in this suit are briefed exhaustively in the summary
judgment motions pending before the Court. No party can seriously dispute that Swan Lakers
have not alleged that important rights may have been violated by the approval of preliminary plat.
Swan Lakers are not required to prove those violations; that determination is reserved for the
merits. But Swan Lakers rights may indeed have been violated based on the allegation raised
herein, satisfying that requirement of M.C.A. § 27-19-201 (3). The other requirement of M.C.A. §
27-19-201 (3), that a judgment will be rendered ineffective, is explained below.

In Sweet Grass Farms, Ltd. v. Board of County Com'rs of Sweet Grass County,
2000 MT 147, 300 Mont. 66, 2 P.3d 825, Swan Lakers sued over procedural violations of
subdivision and planning regulations also under M.C.A. § 76-3-625. They sought a TRO

preventing the Board of Commissioners from taking any further steps to issue final approval of
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the subdivision. The subdivider, like Milhous Group here, threatened to proceed during the
litigation by filing his final subdivision plat and advertising the property for sale before the court
could hear the merits of the case. Sweet Grass Farms, Ltd, 2000 MT 147, at §31. The district
court denied injunctive reliéf, but Supreme Court reversed and remanded for a preliminary
injunction under M.C.A. § 27-19-201 (3) to preserve the status quo and the effectiveness of any
future judgment. In the words of'the Montana Supreme Court:

In anticipation of final approval of the subdivision, J & W was preparing to sell

the lots in the subdivision during the litigation. The sale of any of these lots to

third party purchasers would render an adverse decision regarding the

Board's approval of the J & W Minor Subdivision ineffective and nullify

Sweet Grass Farms' right to challenge the Board's approval. In addition,

allowing the sale of these lots prior to a determination of whether the Board's

approval of the ] & W Minor Subdivision was proper would impact Sweet Grass

Farms' property rights. The impacts associated with the introduction of a

subdivision into a primarily agricultural area include increased property

taxes, increased traffic, noise, and dust, a reduction in the quality of local

services, and an irreparable loss of the agricultural character of the area.

These impacts support the issuance of a preliminary injunction pursuant to § 27-
19-201(3), MCA.

Sweet Grass Farms, supra., 2000 MT 147 § 31-32 (emphasis added). These same factors are
present here. The sale of lots at Kootenai Lodge is imminent. Affidavit of Peter Leander 1] 8 (see
attached Exhibit B, copy of The Big Sky Journal). Swan Lakers have alleged in prior affidavits
that the subdivision will destroy the rural nature of the area and cause increased traffic, damage
the environment and adversely affect Swan Lake’s fisheries. See e.g. Affidavit of Bradley Wirth;
see also Administrative Record # 524 (letter from U.S. Fish & Wildlife Service biologist).

The Montana Supreme Court has denied relief under M.C.A. § 27-1 9-201 (3) only
when acts of the parties will not render a judgment ineffective, for instance, when the plaintiff can
obtain relief through a monetary damage judgment. Dicken v. Shaw, 255 Mont. 231; 841 P.2d
1126. Obviously, damage caused to the community’s environment by the construction of a major

subdivision cannot be remedied by money damages or other such relief.
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Sweet Grass Farms is directly on point, and compels issuance of a preliminary
injunction against issuance of final plat to prevent any future relief from being rendered

meaningless.

. THE CONTINUANCE OF ACTS BY THE DEFENDANT WILL

C. THE CONTINUANCE OF ACTS BY THE DWFXNDANZ VWL

PRODUCE GREAT OR IRREPARABLE INJURY.

Allowing Lake County and Milhous Group to continue with the construction and
approval of the major subdivision on the shores of Swan Lake will result in irreparably injury to
the Swan Lakers. Specifically, Swan Lakers contend that this massive subdivision and the
accompahying marina, which will be built on the shores of Swan Lake, will irreparable harm the
existing rural community and the surrounding environment, including the lake. In addition the
subdivision, if built, will interfere with the quiet enjoyment of neighboring properties and will |
diminish county services which are currently available. The Swan Lakers’ position is documented
by evidence in the administrative record and affidavits submitted by members, all referenced in
the Swan Lakers’ various motions for suminaly judgment.

Once the subdivision is constructed, it is unlikely that it would be torn down as
part of any future judgment. That is why preservation of the status quo is required. As the United
States Supreme Court explained in the landmark ruling of Amoco Production Co. v. Village of
Gambel, 480 U.S. 53;1 (1987), “Envifonmental injury, by its nature, can seldom be adequately
remedied by money damages and is often permanent or at least of long duration, i.e., irreparable.
If such injury is sufficiently likely, therefore, the balance of harms will usually favor the issuance
of an injunction to protect the environment.” Id at 544.

The Swan Lakers’ main concern is to protect and preserve the community’s right
to a clean and healthfil environment, which they believe is in jeopardy if the Milhous subdivision
is allowed to proceed. In making these claims, the Swan Lakers are carryihg out their obligations

under Art. X, §1 of the Montana Constitution which states that the “state and each person shall
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maintain and improve a clean and healthful environment in Montana for present and future
generations.” As stated in Cape-France Enterprises v. Estate of Peed, 2001 MT 139, 305 Mont.
513,29 P.3rd 1011, the Courts, too, have this obligation when confronted with litigation where
continued action by the state or private parties could cause irreparable environmental damage to
the pﬁblic. Thus, “for a court to mandate specific performance of [a] contract” when performance
would cause significant environmental degradation “would involve the state itself in violating the -
public’s Art 11, §3 fundamental rights to a clean and healthful environment and in failing to
maintain and improve a clean and healthful environment as required by Art. IX, §1.” Estate of
Peed, §34.

Estate of Peed is fully applicable here. The Swan Lakers have made claims
backed up by evidence in the administrative record that the community’s fundamental
constitutional right to a clean and healthful environment will be damaged if the Milhous
Subdivision is allowed to proceed before this Court can grant relief and require proper subdivision
review. The change to the landscape caused by a major subdivision in a pristine area of Montana

is obviously, irreparable.

D. THE SWAN LAKERS SHOULD NOT BE REQUIRED TO POST BOND
OR RESPOND IN DAMAGES FOR REQUESTING AN INJUNCTION.

'According to advertisements published by the subdivider in Big Sky Journal, the
Kootenai Lodge condominiums are advertised for $2.600,000.00. There will be at least 42
condominiums built if the project is allowed to proceed. Based on these figures, ‘Milhous may seek
a bond in the tens of millions of dollars, a bond that Swan Lakers are unable to post. Affidavit of
Peter Leander 6 . The Swan Lakers are a grassroot non-profit organization with limited assets.
Id. The organization owns no property, and their only income consists of dues (25%/year) and
contributions. Id. Swan Lakers do not have the financial means to purchase even one

condominium — let alone be threatened with a bond for millions of dollars in damages, allegedly
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due to the issuance of an injunction.

However, both Montana statutory law and well-developed federal case law
establish that when non-proﬁf citizen groﬁps seek to enforce the law, large bonds are
inappropriate. M.C.A. 27-19-306(b)(ii) ; See, e.g., People ex rel. Van de Kamp v. Tahoe Regional
Plan, 766 F.2d 1319 (9th Cir. 1985) (no bond); Wilderness Society v. Tyrrel, 701 F. Supp. 1473
(E.D. Cal. 1988), rev'd on other grounds, 918 F.2d 813 (9th Cir. 1990) ($100); Scherr v. Volpe,
466 F.2d 1027 (7th Cir. 1972) (no bond); West Virginia Highlands Conservancy v. Island Creek
Coal Co., 441 F.2d 232 (4th Qir. 1971) ($100); Sierra Club v. Block, 614 F. Supp. 488 (D.D.C.
1985) ($20); Sierra Club v, Block, 614 F. Supp. 134 (E.D. Tex. 1985) ($1). Recently in Montana,
federal magistrate Richard Anderson required a nominal $1,000 bond when issuing a broad
injunction against coal bed methane development in Montana, wherein industry alleged tens of
millions of dollars in damages. Citing the recent Ninth Circuit case Save our Sonoran v. Flowers,
408 F.3d 1113 (9™ Cir. 2005), Magistrate Anderson concluded that “[TThese cases are about the
public interest. They deserve to be heard on the merits. A nominal bond facilitates this objective.”
Northern Plains et al v. Bureau of Land Management, CV 03-69-RWA-BLG.

Swan Lakers meet every public interest requirement for requiring a nominal bond.
The organization is not a-businéss competitor of the Milhous Group nor does it seek any financial
gain from this lawsuit. Swan Lakers’ sole basis for filing this lawsuit and requesting an injunction

"is to protect the environment in their rieighborhood, a fundamental right which the Constitution
itself mandates. Affidavit of Peter Leander 5. In addition, the Swan Lakers are acting as private
attorney generals in pursuing claims, based on evidence, that their county government has violated
or ignored laws and regulations and has otherwise acted arbitrarily and capriciously in approving
the Milhous Subdivision against the public interest. Again, they should not be penalized or

threatened for carrying out this function, which if successful, will benefit the public at large.
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The overwhelming weight of authority does not require a bond for public interest
groups like Swan Lakers, and should be required.’
RELIEF REQUESTED.
The plaintiffs, therefore, request that the Court grant the following relief:
(1)  TIssue a preliminary injunction prohibiting the county and
Milhous Group from approving Milhous’ final plat and

allowing its filing until the merits of this suit are resolved.

(2)  Issue the injunction without the requirement of bond

A
DATED this & day of May, 2007. ﬂ
.

t R. Tuholske
OLSKE LAW OFFICE
234

East Pine Street
" PO Box 7458
Missoula, MT 59807

2 In addition to the previous authority, and at the risk of adding a long string cite, Swan
Lakers want this Court to understand the breadth of federal courts’ prohibition against bonds. In
Montana, the basis is even stronger because by statute the bond may be waived, by statute
M.C.A. 27-19-306(b)(ii). See also Highland Co-op v. City of Lansing, 492 F. Supp. 1372 (D.
Mich. 1980) (no bond); Citizens for Responsible Growth v. Adams, 477 F. Supp. 994 (D.N.H.
1979) (no bond); Wisconsin Heritages, Inc. v. Harris, 476 F. Supp. 300 (E.D. Wis. 1979) (no
bond); Alabama v. Corps of Engineers, 411 F. Supp. 1261 (N.D. Ala. 1976) ($1); Sierra Club v.
Froehlke, 359 F. Supp. 1289 (S.D. Tex. 1973), rev'd on other grounds sub nom Sierra Club v.
Callaway, 499 F.2d 982 (5th Cir. 1974) ($100); Boston Waterfront Residents Ass'n v. Romney,
343 F. Supp. 89 (D. Mass 1972) (no bond); Silva v. Romney, 342 F. Supp. 783 (D. Mass. 1972)
“(no bond); Environmental Defense Fund v. Corps of Engineers, 324 F. Supp. 878 (D.D.C. 1971)
($1); Wilderness Society v. Hickel, 325 F. Supp. 422 (D.D.C. 1970), rev'd on other grounds sub
nom Wilderness Society v. Morton, 479 F.2d 842 (D.C. Cir. 1973) ($100); Natural Resources
Defense Council v. Morton, 337 F. Supp. 167 (D.D.C. 1971) (§100).
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CERTIFICATE OF SERVICE

‘The undersigned certifies that Petitioners’ Briefin Support of Preliminary

Injunction was sent via First Class US Mail on this §. day of May, 2007 to:

William T. Wagner

Alan F. McCormick

GARLINGTON, LOHN & ROBINSON
199 W. Pine

P.O. Box 7909

Missoula, MT 59807-7909

KRISTIN L. OMVIG

SCOTT D. HAGEL

Crowley, Haughley, Hansen,
Toole & Dietrich, PLLP

P.O. Box 2529

Billings, MT 59103-2529
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